 Readings on the Intersection of Mediation and Collaborative Practice
“Mediation and Collaborative Divorce:  Compatible Goals, Skill Sets, and Reciprocal Uses”
The Collaborative Divorce Handbook

Woody Mosten 

2009

These two disciplines – mediation and collaborative practice-are siblings of the same family….Each movement arose out of the need to better serve families in crisis.

Chip Rose (2008)


 Collaborative divorce practice and mediation have a synergy and share characteristics of party decision making, direct communication, negotiation coaching and flexible process.   In his chapter on mediation and collaborative practice, Mosten notes that the two are symbiotically linked and intersect in at least seven ways:
1. Collaborative attorneys advise clients about mediation at the initial consultation and compare and contrast it with collaborative law.  This is important for informed consent.
2. If the client chooses mediation, the attorney can provide unbundled professional services with a collaborative perspective outside mediation sessions.  Attorneys can play a supportive, educational and collaborative role to reach a durable agreement.  They can be a coach for clients before and after mediation sessions to provide legal advice, financial reality, emotional support, practical suggestions and creative ideas that can make the difference between continued conflict and a settlement.  Collaborative mental health professionals can offer mediation coaching services to clients in preparation for a mediation as they do in collaborative practice.  They can teach clients about parenting plans, how to better communicate with the spouse and the children, and help clients determine what they want and how they want to ask for it.  In the mediation sessions coaches can help clients sort out the emotional reactions from their needs and help them see half-full water glasses when they all seem nearly empty.  A financial neutral can coach parties through a mediation by helping complete budgets, analyze taxes or determine future cash availability and needs.
3. If the client chooses mediation, the collaborative attorney can review and draft agreements reached in mediation.  Without mediation-friendly and collaborative professionals who do not insist on their clients’ winning every point, many agreements reached in principle during mediation may never be finalized.  Collaborative attorneys have been trained and are committed to client empowerment.  They understand the dynamics of the parties and the thinking of the mediator.
4. If the client chooses mediation, collaborative professionals can provide coaching and representation at the mediation session itself.  Clients can be the primary participants with lawyers as resources.  In the case with a more powerful spouse, lawyers can act as primary participants with clients as resources.  Clients and lawyers can act as coequal full participants.  “In effect, we are all the members of the same peacemaker club, playing different roles in different cases, all with a client-centered focus.”
5. Bring in a mediator at the beginning of a collaborative session.  This may be to satisfy the concern by clients that want a collaborative process but fear that they are not being protected if their attorneys also have the responsibility to mediate the agreement.  They are uncomfortable or feel betrayed if their own lawyers reach across the table too often or push them to moderate their positions.   Here a client can have the best of both worlds – the support, advice and feeling of protection from the lawyer and at the same time, the mediator can set a neutral and safe atmosphere while playing the role as agent of reality, testing the parties’ positions and trying to gain movement towards a result that both parties can live with.  During the reality testing and movement process, the attorney can provide the emotional support and assurance that their needs, concerns and goals are being aired and acknowledged by the mediator and the other party.  Attorneys maintain client trust so they can reinforce the mediator’s points where appropriate with a greater likelihood that the client will accept the reality check.  If the mediator is not present, client resistance can be targeted at the attorney as the messenger bringing bad news or someone more interested in making a deal or pleasing colleagues than taking care of the client.
6. Bring in a mediator if problems or an impasse develop during the collaborative process or if the collaborative process is suspended or terminated.  If a problem develops it’s important to stress that the choice is not between collaborative process and litigation.  It’s a choice between the current structure of the collaborative process that is not resulting in an agreement and the challenge of finding a workable new structure that will get the job done.  Mediation can be built in as the next step if either or both parties want to terminate.  It could be made part of the participation agreement as a carve-out of the disqualification provision allowing the same collaborative professionals to remain in a post-termination mediation.
7. Bring in a mediator to resolve conflicts between professionals.  Even when both lawyers are collaboratively trained and a participation agreement is signed, conflicts can arise that could have an impact on the success of the process.  If this happens, the professionals can bring in a mediator at their own expense to work it out.  

“A User’s Guide to the Mediator’s Role in Collaborative Practice”

Lynda J. Robbins, JD

Collaborative Review, Spring 2008, Vol. 10, Issue 1

Mediation and Collaborative Practice are ideal partners.  Mediators are more neutrals; Collaborative practitioners are advocates – yet both by definition work with others to resolve conflicts and bring about agreements.  The tension between being an advocate for the process and advocating client needs and interests is sometimes a difficult balance both professionally and ethically.  And, therein lies the first opportunity to partner the mediator with Collaborative professionals.  Often the mediator can act as the case manager or process manager, guiding the participants through the process and thereby allowing the attorneys to focus on their roles as advocates for their clients.  Mediators who have been trained in Collaborative practice are ideal to fill this role.

“Client-Centered Process:  Common Ground for Mediators and Collaborative Professionals”

Chip Rose, JD

Collaborative Review, Winter 2007 Vol. 9, Issue 3


“As professionals, we miss an important opportunity when, as proponents of mediation or Collaborative Practice, we engage is partisan attack-and defend reactions.  The family metaphor of sibling rivalry is appropriate and revealing….  We also know from the family model that a nurturing parent voice would teach us to celebrate the strength of our family relationships and to deepen them by exploring and exchanging the talents and gifts we are each fortunate to possess.  There is a bond that distinguishes our facilitative family from the adjudicatory families.  As mediators and collaborative practitioners, we are a ‘client centered’ family.”
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